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(1) Maintain Assets, equipment, fa-
cilities, and operations on a continuing
basis;

(2) Not make any discretionary divi-
dend payments that impair its ability
to repay obligations guaranteed under
the Act;

(3) Remain sufficiently capitalized;
and

(4) Submit to and cooperate fully
with any audit or Collateral review re-
quired by the Board.

§2201.20 Collateral.

(a) Existence of adequate Collateral. An
Applicant shall provide the Board such
documentation as is necessary, in the
judgment of the Board, to provide sat-
isfactory evidence that appropriate and
adequate Collateral secures a Loan
guaranteed under the Program. Prior
to approving a Guarantee, the Board
shall require that the value of the Col-
lateral pledged be at least equal to the
unpaid balance of the Loan Amount.

(b) Form of Collateral. Collateral re-
quired by paragraph (a) of this section
shall consist solely of Assets of the Ap-
plicant, any Affiliate of the Applicant,
or both, as identified in the Loan Docu-
ments, including primary Assets to be
used in the delivery of the service for
which the Loan is guaranteed. Such
Assets may include, but are not limited
to, the following:

(1) Tangible Assets, including current
Assets (such as cash, accounts receiv-
able, and inventory), reserve funds,
land, buildings, machinery, fixtures,
and equipment;

(2) Assignments of all relevant con-
tractual agreements, including con-
tractual rights to certain cash flows,
marketing arrangements, third-party
guarantees, insurance policies, con-
tractors’ bonds, and other agreements
or rights that may be of value;

(3) All permits, governmental approv-
als, franchises and licenses, necessary
to carry out and operate the required
equipment or service; and

(4) Other Assets, which, in the judg-
ment of the Board, possess Collateral
value suitable for securing the Loan,
including a pledge of all or part of the
Applicant’s ownership interest in the
Project or company, and any after-ac-
quired property.
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(c) Applicant’s compliance findings. An
Applicant’s compliance with para-
graphs (a) and (b) of this section does
not assure a finding of reasonable as-
surance of repayment, or assure the
Board’s Guarantee of the Loan.

(d) Collateral for entire loan. The same
Collateral shall secure the entire Loan,
including both the Guaranteed Portion
and the Unguaranteed Portion.

(e) Review of valuation. The value of
Collateral securing a Loan is subject to
review and approval by the Board, and
may be adjusted downward by the
Board if the Board reasonably believes
such adjustment is appropriate. The
Board’s evaluation of the proposed Col-
lateral for the Loan will be based on
several factors, including but not lim-
ited to:

(1) The expected value of the pledged
Collateral in the event of defaults with
specific consideration given to the re-
sidual value of Project Assets to third-
parties and the liquidity of such As-
sets;

(2) The cash flow characteristics of
the Project;

(3) The contractual characteristics of
the Project to the extent Project-re-
lated agreements underpin the
Project’s estimated cash flows;

(4) The competitiveness of the
Project’s economics and the associated
certainty of cash flows in the future;
and

(5) The creditworthiness of any des-
ignated Affiliates(s) that provides serv-
ices to the Applicant or provides any
credit support.

(f) Ongoing Collateral Assessment. The
Board shall require that the value of
the Collateral shall be at all times at
least equal to the unpaid balance of the
Loan Amount. To ensure that the on-
going value of the Collateral is prop-
erly maintained, the Board may re-
quire the borrower to have an ongoing
third-party inspection and valuation of
the Collateral that is acceptable to the
Board. If the Collateral value at the
measurement date is less than the un-
paid balance of the Loan Amount, the
Borrower or its designated Affiliates(s)
will be required to pledge additional
acceptable Collateral to cover any def-
icit.

(g) Lien on Collateral. (1) Upon the
Board’s approval of a Guarantee, the
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Administrator shall have liens on Col-
lateral securing the Loan, which shall
be superior to all other liens on such
Collateral. The value of the Collateral
(based on a determination satisfactory
to the Board) shall be at least equal to
the unpaid balance of the Loan
amount, giving significant consider-
ation to the expected value of the Col-
lateral in the event of defaults with
specific consideration given to the re-
sidual value of the Project Assets to
third-parties and the liquidity of such
Assets.

(2) Both the Administrator and the
Lender or Agent shall have a perfected
security interest in the Collateral fully
sufficient to protect the financial in-
terests of the United States and the
Lenders. However, the security interest
perfected by the Administrator shall
ensure that the Administrator has first
priority in such Collateral.

§2201.21 Fees.

(a) Application Fee. The Board shall
charge each Applicant for a Guarantee
under the Program a non-refundable
fee, payable to the United States
Treasury, to cover the costs of making
necessary determinations and findings
with respect to an application for a
Guarantee under the Program. The
amount of the fee is $10,000 for Loans of
$1 million up to $50 million, $15,000 for
Loans of $50 million up to $100 million,
$30,000 for Loans of $100 million up to
$500 million, and $40,000 for Loans of
$500 million or greater.

(b) Guarantee Origination Fee. The
Board shall charge and collect from a
Borrower a Guarantee Origination Fee.
The amount of such fee will be suffi-
cient to cover the administrative costs
of the Board associated with the Loan.
Upon extending an offer of Guarantee,
the Board and the Borrower shall enter
into an agreement providing for the
payment of the Guarantee Origination
Fee; the agreement shall include terms
relating to the schedule of payments
and deposit of such payments into an
escrow account. The Guarantee Origi-
nation Fee must be paid in full no later
than and as a condition of the closing
of any Loan. A Borrower will be re-
sponsible for paying the administrative
costs of the Board regardless of wheth-
er the Loan actually closes.
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(c) Lender Fees. A Lender or Agent
may assess and collect from the Bor-
rower such fees and costs associated
with the application and origination of
the Loan as are reasonable and cus-
tomary, taking into consideration the
amount and complexity of the credit.
The Board may take such fees and
costs into consideration when deter-
mining whether to offer a Guarantee.

§2201.22 Issuance of Guarantees.

(a) The Board’s decision to approve
an application and extend an Offer of
Guarantee under the Program is condi-
tioned upon:

(1) The Lender or Agent and Appli-
cant obtaining any required regulatory
or judicial approvals;

(2) The Lender or Agent and Appli-
cant being legally authorized to enter
into the Loan under the terms and con-
ditions submitted to the Board in the
application;

(3) The Board’s receipt of the Loan
Documents and any related instru-
ments, in form and substance satisfac-
tory to the Board all properly executed
by the Lender or Agent, Applicant, and
any other required party other than
the Board;

(4) No material adverse change in the
Applicant’s ability to repay the Loan
between the date of the Board’s ap-
proval and the date the Guarantee is to
be issued;

(5) Entering into the Guarantee vio-
lates no Loan covenants or existing
contractual obligations of the Bor-
rower; and

(6) Such other conditions as deter-
mined by the Board.

(b) The Board may withdraw its ap-
proval of an application and rescind its
Offer of Guarantee if the Board deter-
mines that the Lender or Agent or the
Applicant cannot, or is unwilling to,
provide adequate documentation and
proof of compliance with paragraph (a)
of this section within the time pro-
vided for in the Offer of Guarantee.

(c) Only after receipt of all the docu-
mentation required by this section will
the Administrator sign and deliver the
Guarantee.

§2201.23 Funding for the Program.

(a) Costs incurred by the Government.
The Act provides funding for the costs
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